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THE LAW AND COMPETITION (The Role of the Legal Practitioner) 
Introduction

For every interaction in society there is need for an agreed or expected mode of engagement that will ensure some form of certainty in processes and outcome. Society also introduces penalties for failure to adhere to these agreed standards. The law is therefore, whilst not the only way, is primarily necessary for the above purpose.

Fairness in competition is generally accepted as a necessary component in business that ensures protection of the consumer and society in general. In order to ensure fairness, certainty and a level playing fielded it is necessary to legislate. In the absence of Competition Law legislation, other statutes have been used to in order to regulate specific industries. It has however been found to be better to have an overarching Competition Act in order to address issues relating to Competition in one piece of legislation.
The relationship between the lawyer and the law is a given and is no different for the Competition regime than any other area of the law.

The Role of the lawyer in Competition Law

The role of a Legal Practitioner in the Competition Law arena is to provide legal services to those affected by the law. This comes in several ways.

The Mandate of the Competition Authority and Commission

In the first instance Legal practitioners are required by the Authority and the Commission to understand and discharge their mandate in accordance with the Act. The Act gives the Authority and the Commission quasi judicial functions and therefore these are by nature functions that relate to interpretation of legal provisions.

The Authority is charged with preventing and providing redress to anti competitive practices in the economy and the removal of constraints on the free play of competition in the market. In achieving the foregoing, the Authority is specifically tasked with, among others:

· making rules for and publicizing decisions that increase fair and transparent business practices; 
· regulating merging of enterprises, 
· investigate and evaluate allegations of contravention of the Act, 
· prosecute matters before the Competition Commission and;

The functions above require the Authority and the Commission to have some measure of legal support for their discharge. This legal support can be from within or externally from the private market or both.
Horizontal and Vertical Agreements and Abuse of Dominant Position

Part V of the Act deals with the “enterprise” and rules relating to Agreements by the enterprise and abuse of dominant position. This Part sets out restrictions relating to the structuring of Agreements between enterprises and conduct that amounts to abuse of dominant position in the market.

Again the role of the legal Practitioner is clear. It is the Legal Practitioner’s responsibility when advising enterprises to pay particular attention to provisions of the Competition Act and Law in general as it relates to both horizontal and vertical Agreements and abuse of dominant position. The same level of skill, care and diligence needs to also be exercised in the drafting and / or the reviewing of the Contracts embodying the Agreements. 
Investigation – Entry, Search, Seizure and Privileged Information 

In terms of the Act and its Regulations, the Authority also has powers of investigation which include entry, search and seizure with Notice or on Warrant issued by a Magistrate. These are immense powers that require understanding of the law and proper application. Cases have been lost because of non-compliance with seemingly simple procedural matters. It is therefore important for the Legal Practitioner advising the Authority on investigations to ensure that there is compliance with the provisions of the Act and general best practice in this regard. It is similarly imperative that Legal Practitioners that represent the enterprise should be aware and familiar with the provisions in question, and those relating to information protected by legal professional privilege in order that they may protect the rights of their client / employer.
Adjudication by the Commission
The Commission on the other hand is amongst others charged with adjudicating on matters brought before it by the Authority in terms of Section 9 (2) (a). The conduct of the hearing is set out in Section 40 of the Act. The Legal Practitioner, representing either the Authority or the enterprise, needs to be familiar with these provisions in the same way as is expected with the Rules of Court. The Rules relating to the conduct of the hearing are important in ensuring the credibility and integrity of the process and failure to adhere to these may lead to a miscarriage of justice.
Penalties

In rendering advice to clients, the enterprise or any person, the legal Practitioner should always bear in mind the scope of penalties that are provided for in the Act for any infractions. Some of these are severe and therefore require a very high standard of care from the practitioner as he advises his client(s). Conversely, the practitioner representing the Authority as an officer of the Court is also bound to professional ethics and thus needs to provide advice such that no penalties are meted in contravention of any legal, ethical or moral considerations.

Conclusion

In order for the Legal Practitioner to adequately discharge the mandate above, he / she needs to posses the necessary knowledge and skill not only in the area of Competition but also in the practice of the law in general.  In Botswana, post graduation, the Authority is currently the best suited entity to assist practitioners with imparting knowledge in this area as it is relatively new. In this regard, training through workshops and the like and a spread of engagement of law firms would help.
